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Standards of American Legislation. By Ernst Fretjnd. Chicago: 
The University of Chicago Press, 1915. Pp. xx+328. $1 . 50. 

The unfaltering confidence of the public in legislative fiat as a solution 
for social and economic ills seems at last to have run its course. The 
repeated and tragic failure of legislation to achieve its ends, while a matter 
of grave concern to the thoughtful for many years, seems only recently to 
have awakened a vital interest in this fundamental problem. The study 
of legislation has generally been confined to the formulation of certain 
social or economic policies thought desirable to the public weal, together 
with the ascertainment of the constitutional limitation upon their enforce- 
ment, or the problems of legislative practice and procedure in their con-r 
stitutional and practical aspects. 

The ascertainment and demonstration that there are certain prin- 
ciples which may be regarded as inherent requisites to effective legisla- 
tion, together with the formulation and statement of some of their 
fundamental concepts, have been left to the eminent scholarship of 
Professor Freund. The meaning of principle in legislation is discussed in 
chapter vi and is aptly expressed in the following language of the author: 

Principle as applied to legislation, in the jurisprudential sense of the term, 
thus does not form a sharp contrast to either constitutional requirement or 
policy, for it may be found in both; but it rises above both as being an ideal 
attribute demanded by the claim of statute law to be respected as a rational 
ordering of human affairs; it may be a proposition of logic, of justice, or of 
compelling expediency; in any event it is something that in the long run will 
tend to enforce itself by reason of its inherent fitness, or, if ignored, will pro- 
duce irritation, disturbance, and failure of policy. It cannot, in other words, 
be violated with impunity, which does not mean that it cannot be or never is 
violated in fact [p. 218]. 

The principles of legislation suggested as examples are those of con- 
serving genuine values as against suppression or prohibition because of 
remote or threatened danger; the avoidance of indefinite penal provi- 
sion, the enforcement of which is almost impossible as evidenced by penal 
provision of the Sherman Anti-Trust act; the principle of correlation 
which means the interdependence of right and obligation; the prin- 
ciple of standardization which makes for certainty, uniformity, and ease 
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of administration and tends to separate technical administrative details 
from the question of policy involved. The author shows that when the 
courts and legislatures violate these principles, the legislation is not 
enforced or that its enforcement leads to its repeal. In other words, true 
legislative principles are stronger than judicial decisions or legislative 
decrees. 

In the preceding chapters the author makes an excellent approach to 
the subject by a scholarly treatment of the concepts of social legislation, 
the evolution of the common law and public policy, the tasks and hazards 
of legislation, constitutional provisions, and judicial doctrines. He 
comes to the conclusion that in restricting social legislation by the 
indefinite guaranties of due process, the meaning of which has not been 
satisfactorily developed by scientific and consistent methods, the court 
is exercising "a political, and not strictly a judicial, function." Nor in 
so doing have the courts been much more efficient in the development of 
true principles than have the legislatures, for their power is negative in 
annulling legislation, rather than creative. While the common law has 
been exceedingly serviceable as a basis of adjusting conflicts of private 
interests, it has not been adequate to the social needs of modern society, 
and hence the necessity of modern social legislation, with its difficulties 
and problems, which are here discussed in a most instructive and sugges- 
tive manner. 

The concluding chapter deals with constructive factors in the devel- 
opment of legislative principles in which the courts and legislature are 
considered, and suggested remedies of legislative method and procedure, 
such as increased executive participation, are set forth. The author, 
however, believes that 

the greatest hope for establishing constructive principles of legislation lies in 
the further development of plans that have already been tried, and of these 
four deserve particular notice: (i) the preparation of bills by special commis- 
sions; (2) the delegation of power to administrative commissions; (3) the organi- 
zation of drafting bureaus, and (4) the codification of standing clauses [p. 300]. 

The value of jurisprudence as a constructive factor and the failure 
to train men for this particular task is carefully considered. 

The most equitable method of dealing with vested rights, the practical 
bases of classification, the subjects most appropriate for delegation of legisla- 
tive power, however, are not political, but strictly legislative problems and 
can be adequately handled only by a legally trained mind; yet, since they 
extend beyond the province of judicial cognizance, they are not considered as 
part of constitutional law, with the result that they are treated nowhere [p. 311]. 
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Our law schools at present are dominated by the professional idea, 
which is judicial and not legislative in its viewpoint. This means that 
effective work in constructive jurisprudence can only be done by the 
addition of special law-school courses. The difficulties of such instruc- 
tion are tremendous, 

but unless they can be overcome the scientific treatment of jurisprudence must 
remain one-sided and defective, and some of the most important and interesting 
problems of legislation will continue to be dealt with in slipshod and hap- 
hazard ways, because it is no one's business to give them systematic considera- 
tion [p. 314]. 

A brief survey of the possible material available for such a course is 
given. 

This volume doubtless marks a new era in the science of legislation 
and establishes a new standard of exacting and constructive scholarship. 
The whole field of law and administration, domestic and foreign, has been 
explored and varied experiences have been generalized with rare logic 
and accuracy. It is a genuine contribution to legal and political science 
and should refute those who have too frequently denied that a science 
of legislation is possible. The value of the science is well set forth in the 
author's concluding words: 

The legal science of legislation means the knowledge of how to translate a 
given policy into the terms of a statute. Even if it cannot be carried to the 
plane of an exact science, it may render possible the delegation to competent 
hands of the task of statute-making under brief instructions in the confidence 
that it will be faithfully and impartially performed. The determination of 
policies might thus be made a purely political function, unincumbered by the 
confusing bywork of technical detail, and the efficient control of legislation by 
representative and popular bodies would thus in substance be strengthened and 
not diminished. The development of this rich and practically unworked field 
may therefore be urged from the point of view of government as well as from 
that of jurisprudence [p. 320]. 

Arnold Bennett Hall 

University of Wisconsin 



Community: A Sociological Study. Being an Attempt to Set Out 
the Nature and Fundamental Laws of Social Life. By R. M. 
Maciver, Ph.D. London: Macmillan, 1917. Pp. xv+437. 
Many attempts have been made to "set out the nature and funda- 
mental laws of social life." In the volume, Die Philosophie der Geschichte 
als Sociologie, first published in 1897, Dr. Paul Barth, with characteristic 



